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GENEIgAL C0UNSPL’S ~~~~~ 

I. ~ A ~ ~ ~ ~ ~ U ~ ~  

On September 1, 1998, the Federal Election Commission (““the Commission”) found 

reaon tn believe that DNC Services Cir~ioralion/iZemocratic National Chnmittee and its 

treasurer (“DNC”),’ violated 2 U.S.C. 8 44?.b(a) by accepting and depositing a contribution 

totaling %50,000 from a national bmk. On that same date, the Coinmission also found reason to 

believe that Naniilton Bank, X.A. (““the &11k‘’)~; the Bank‘s Chairman, Eduarrlo A. Masfener; 

and its Senior Vice Presicient, Fi~iance, Maria F. D i d  violated 2 t7.S.C. $441b(a) by making 

and consenting lo, a prohibited natkxwl bivlk cantributhn to a Federal political committee. 

Finally, on that same date, the Commission determined to open an investigation into the matter 

I On March 26. 1999, the DNC submiited an amendment to its Statement of Organization notifying the 
Commission o f  a change in treasurer. The cument treasurer is Audrew Tobias. The previous treasurer was 
Carol Pensky. 

2 The term “Bank Respondents” will be used when referring collectively to the Bank and i$ officrrs. 
Mr. Masferrer is Chairman of the Bank, and at the time oftlie events in issue, Ms. Diaz was Senior Vice President. 
Finance of the Bank. 

3 According to an article in the Swi-Senfind, Ft. Lauderdzle, Florida, dated December 2, 1998, John M R .  
Jacobs succeeded Mz. Diaz as Senior Vice President, Finance ofthe Bank, but she is still en~ployrd there. 
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and sent Subpoenas for the Production of Documents to the DNC and Howard N. Glicken, and 

3ent Orders to Submit Written Answers io  the Bank Rcspondents and Mr. Glicken.4 

This mat:er was generated by a refemai from the Office of the Comptroller for the 

Currency (YXX‘y). Pri.or EO the Commission’s reason to believe findings, the OCC firmished 

th is OtEce with materials that included a letter to Mr.  Masferrer fiom Mr. Glicken, soliciting a 

$50,000 contribution to the DNC, which would entitle ?rim to become a Trustee Member ofthe 

DNC. Along with the refenal material, this Offire also received documents from the QCC 

showing fha~ prior to the contdmtion. the Bank had received advice from its outside arid in- 

house wunsel m d  a written opinion from the DNC’s General Counsel, that as a national bank, 

the Bank could only make a lawful contribution specifically designated for the DNCs Building 

Fund. In addition, the OCC gave this Office a copy of the Bank’s April 26, 1996 ch2ck made out 

to the DNC and a copy of the Bnnk’s purchase requisition form that authorized the contribution, 

both of which were designated for the purpose of an “Annual Trustee Membership.” The 

purchase requisition forrn was approved by Mr. Masferrer and M s .  D i u  in apparent disregard of 

counsel’s advice. The OCC also gave this Office a copy of a DNC letter to Mr. Masfener dated 

November 15, 1996, thanking him fer his support (~0ntributio;l) which helped the DNC to carry 

out poliing, media and get out the vote operations. Lastly, this Office was given a copy afa  

letter dated June 16, 1997 from the DNG to the Bank, ~7 l t t en  a h  the OCG had discovered the 

prohikited contribution. apologizing ior inadvertently depositing the contribution into the DNC’s 

non-federal. corporate acc5unt instead ofthe Building Fund account, and accepting all 

responsibility for the error. See First General Counsel’s Repor? dated August 14, 1998. 

-__I 

4 The Commission determined io make Nk. Glicken B con-.respondent witness at that :he,  in order to 
conduc: a pre!iminary investigation into the extent of his involvement in this m.atter. 



requisition farm and checR failed to conform :a the advice ofcounsel, including whether there 

would have tieen a motiviatii>n for the Btt& to contribute to the DNC’s nun-federal accoinnt rather 

than lo the Building Fund accoarit in order to cna51e Mr. MasTerser to enjoy the privileges ~f 

belrig a DNC Trustee. Discovery was also directed to estabIishing whether Mr. Glicken had 

personally received the Bank‘s check on behalf of the DNC, as it is riot unlawfu!. puxsumt PO 

2 U.S.C. $441t to solicit a n;irional bank, hut i t  is unlawful to accept or receive B c o ~ ~ t ~ j ~ ~ l i o n  

f ~ n i  one, other than a contribution clesigmted fbr the DNC’s Building Fund account. 
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.. . .. - . .~ ._ A11 responses to the Commission’s inquiries have been received. Both the DNC and the .. 
. <  , , , ,  

! ;i 
Bank Respondents have requested to efiter into pri-probable cause conciliation with the 

~ .: 
I 

._ . 
, .. Comission. Attachments I arid 2, respectively. As discussed below, based the infonnation 

. .  . .  ... . .- . .  - . .  submitted by a11 of the Itespoodents, .this Office recommends that the Comm,ission approve the 

DNC’s anid the Bald Respondents’ requests for pre-prababie cause conciliation, approve thc 

proposed conciliation agreernents, and close the tile regarding Mr. Glicken. 

11. ~~~~~~~~~~ 

. -. 

A. 

The Bank Respondents submilfed responses dated W ~ v ~ i b e r  1z7 1998 to the 

Commission’s reason to beiievc findings and to the interrogatories. Attachment 3 .  They sIso 

submitted supplemental responses dakd iEecernber 21, 1998 and August 27, 1999 to clarifl 

matters raised by their previous responses. Atrachrnent 4. 

Bank ~ e ~ ~ ~ ~ d ~ ~ ~ s 9  ~~~~~~~~~~~1 of Events Leadkg to %he ~~~~~~~~~~~~ 

According to the Rank Respondem, ji7 the Spring of 1996, Charles Dusseau, the former 

Florida Secretary of Commerce, and Mr. Msferrer held conversations regardhg the making of a 

contribution to the DNC. Mr. Masferrer asserts dia? Mr. Dusseau advised him that conitPPbuting 
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to the DNC would be good business ”for the Americas.”’ Att. 3 ,  pp. 3-4. Subseqi.iently, by a 

fooliow-up letter dated April I ,  1996, Mr. Glicken, on behalf oftbe DNG, solicited Ma.. M,lsferrer 

to become a “Trustee” ofthe DNC for $50,900 which would entitle him to certain priviieges that 

were outlined ix; lis letter. Id. pp. 3-4, and 17-18.” 

According to the Bank Respondents, aRcr the receipt of Mr. Glicken’s letter, 

Mr. Masferrer me? with Ms. D i e  and the Acting General Counsel ofthe Bank, Armin Seifart, 

regarding the legality ofthe Bank making a contribution to the DNC. Mr. Masferrer instructed 

them to find oilt if such e contribution were legal, and Mr. Seifm proceeded to consult outside 

counsel OR the issue. Pending legal approval, Mr. Masferrer instructed Ms. Diaz to prepare the 

required paperwork 10 process the contribution. Id., pp. 5,33. 

On April 18, 1996, Ms. Diaz initiated the paperivork for the contribution and wrote on the 

Bank’s “Purchase Requisition” form that the disbursement was for a “Tn.mtee Membership,” 

based on Mr. Cilicken’s letter, which was the only infomiation available at the time. Although 

she and Mr. Masfemer signed the approvals for the requisition on this &&e, Bank Respondents 

state that Ms. Diaz also “directed her stafflo hold the Pmclisrse Requisition and issuance ofthe 

check until she had rece,ived legal approval for the contribution.” Id. Upon receiving .the legal 

approval of Mr. Seifart, Mr. Masfener discussed the contribution with the Bank’s Board 

Directors. According to the Bank Responderits, the Board of Directors approved the contribution 

5 ldamilton Bank histioricsily has obtained over two-thirds of irs net income from transactions in Latin 
Araerica. Att. 3, p. 4. 

4 VJMe Mr. Glickea’s icftcr did not explicitiy solicit S50,OOO from the Bank, the Bank Respondents aver that 
Mr. Glicken was not a pimy to the conversations behveen Mr. Masferrer and Mr. Dusseau, both ofwh’om intended 
thar Ihc payment woiild be made for an3 by the Rank. Att. 3, p. 4. 
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on April 23, 1995 and directed Ms. Dim to issue the check to the DKC. Id., p. 34. Over the next 

few days Ms. Diar mnd Mr. Dusseau communicated several times concerning the Bank‘s 

contribution to the DNC and she informed him that she would not instruct her staffto release a 

check until she receiveci a formal legal opinion irdicating that the contribution was pemissible, 

Shortjy thereafter, Mr. Dusseau arranged for fhe DNC’s General Counsel, Joseph Sandier, 

to provide a legal opinion to the Ban!!.’ Mr. Sandler sent Mr. %fa? a legal opinion dated 

April 24, 1996, which advised ihai it was unlawful for a national bank to make a contribution or 

expenditure in comecticn with any election to political office, but that a political party 

committee could accept donations from a national bank that were specificai1.y designated for its 

building fumd. Att. 3 ,  pp. 13-14. Further, Mr. Sandler syecifically instructed the Ea& that, 

“[clhecks to the Building Fund should be made payah!e to ’DNC--Building Fund.”’ Id. 

Bank Respondents state that after they rec,eived Mr. Sandler’s legal apinion dated 

April 24, 1996, Ms. Diaz advised her staff to fonv;e-d the purchase requisition fom, 

Mr. Glicken’s April 1, 1996 lettt;r, and Mr. Sandier‘s letter to the Bdc’s  Accounts Payable 

Depsrtment. Thereafier, according lo the Bank Respondents, although an accounts payable staff 

person coniplcted the parachase requisition form using Mr. Sandler’s letter regarding the DNC’s 

inailing address, the staff pzrson “iinadvertently hiled to 3:evise the information previously 

included in thz purchase requisition to reflect that :he contribution and the check I should be 

made :o the DNC’s Building Fund as indicated ix the legel opinion. ‘Using the incorrect 

information W e d  on the Purchase Requisition, an acco~nts payable clerk typed a check made 

payable to the DNC instead of the DNC I Building Fund.” Id., p. 34. 

7 Mr. Sandler’s phone log A x  Tuesday, 4pril23, 1996, indicatss that he received phone calls from 
Mr. Diisseau and from Ari Swiller regarding the contribution from Hamiltcn Rank. A~achrnenb 5, p. 3. 
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The factual and lega! anaiysis provided to the Bark Respondents referenced 2 DNC thank 

you letter, dated Navember 15, 1996, that was addressed io Mr. Masferrer, which indicated thxt 

the contribution had been used for “polling, media ar.d get. out the vote operations” and not for 

building related expenses. In their response, the Rank Respondents’ stated that they failed to 

notice that the letter indicated that the contribution was mis-deposited and used for the wrong 

purpose. According to the Bmk Responde:&: 

The letter was sent sevm months before the error regarding the 
ITNC’:; mis-deposit of the Bank’s check was discovered, and the 
Respondents had absokitely no reason to believe that this letter 
signified that any violation of the Act may have occurred. ‘The 
letter contained no reference to the trusteeship or benefits. 

Id., p. 10. 

At the time of the reason to beiiew finding, this Office was aware only of the 

November 15, i996 thank you letter. During the investigation in this matter, however, the DNC 

pr~duced copies of four additional letters addressed to Mr. Masferrer (although not signed) 

regarding the contribution. Atlacban. ~t 6.  The first two (2) letters, dated June 10 and June 17, 

1996, like the November 15, 1996 letter, indicate that &e money from the Bank was used for 

election-related activities - riot for building h n d  purpes.  in fzct, none ofthe letters mention 

t1;e buiiding hind. Id. ’Thus, assuming the fetters were sent, It appears that the Bank Respondents 

had notice wlt?iia two weeks ofthe DNC’s receipt of the contribution, thzt the funds were used 

fbr election-related activities and not for building-relared expenses. In response to an inquiry 

from this Office, counsei for the Bank Respondents stated that “all correspondence in their 

possession pertaining to the April 26, 1996 payment has previously been provided tu the 
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Commission.” Ati. 4 ,  p. 4. ’ The Bank Respondents did not provide the four additional letters 

prodwed by the DNG. 

The Bank Respondents assert that Mr. Glicken did not participate in (:he conversations 

that were held between Mr. Masferrer and Mr. Dusseau, and that both Mr. Masferrer and 

Mr. Dusseau understood that the contribution would be by and for Hamilton Bank, not from 

Mr. Masferrer personally. Att. 3, pp. 2-5. According to the Hank Respondents, their interest in 

obtaining a Trustee membership with the DNC was that they thought the purchase would be 

good for Hamilton Eznk’s business. Moreover, the Bank Respondents point 5ut that 

Mr. MasfeiTer did not receive the enumerated benefits detailed in Mr. Glicken’s solicitation, 

including “preferer?&l treatment for appuintments to Boards and Commissions.” Id. Further, 

the Bank Respondents state that “Mr. Masferrer was never interested in obtaining ‘personal’ 

benefits. Mr. Masfener nevr3r received, norpuvsued, ihe list of personal benefits of becoming a 

trustee cnumerated in Mr. Gkken’s ietter.” ld., p. 9.9 (Emphasis in the original.) 

In addition, the Rank Respoxients point out that it had not been establishcd that 

Respandents believed that the tmstee membership would have been unavailable to Mr. Masferrer 

if the Bank’s check had been made out to DNC Building Fund. In Fact, information obtained 

during the investigation from counsei fix the DhC, confirms that as a matter of general DNC 

The fourth letter, dated Deczmber 3 I, 1996, which came after the letter that the Bank Respondents recall 8 

receiving, also indicates that the Bank’s contribution was used for election-relatrd purposes. Att. 6. p. 5. 

9 According to the Bznk Respondents, Mr. Masfrrrer attended only two events, a Presidential Gala in Miami, 
Florida on April 29, 1995, which he atteadtd uith other members of the Bank’s Board of Directors, and e smaller 
gathering of approximately 60 persons attended that same evening. Aitachintnt 7 and Att. 3, p. 4. Mr. Masferrer 
also received an invivation to 2 Christmas party at the Whiie House in December 1996. Att. 3, pp. 4 and 9. 
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policy and practice, “[tlhe determination by the DNC that such contribution was to be deposited 

in the Building Fund account as distlnct fiom another non-Federal account did 

not ... affect the don.or’s eligibility to be cogisidered a ‘member’ or participant in such a donor 

councii or program.” Attachment 8, p. 1. I” 

C. 

Infomation provided during discovery indicates that the Bank‘s $50,000 check was not 

Row the Check wa.; Transmitted to ttsc DNC 

hand-delivered to the DNC or to one of its agents, but rather was sent by the Bank to the DNC 

via the United States Postal Service. Although the Bank Respondents are unable to produce 

evidence to support this clainr, they assen that Mr. Masferrer i s  p o s i t k  that he did not haiid- 

deliver it when he attended the DNC sponsored Presidentid Gala in Miami. Florida on April 29, 

1996, and that i t  is “highly unlikely” that any other Bank attendee wou!d have done so. Att. 3, 

p. 36 and Att. 4., p. 2. Further, Bark Respondents imply that the normal procedure for sending 

out disbursements is through the m i l ,  and this pariicular disbursemerit was not treated m y  

differently. Att. 4, pp. 2 and 5. ‘This Ofice has not obtained my evidence to the contrary. 

On October 30, 1998, Mr. Glicken submitted a response to the Commission’s subpoena 

and order. Attachment 9. According to Mr. Glicken, M-. Dusseau contacted Mr. Masferrer 

initially aid learned that Mr. ?vlrzsferrer was interested in contributing to the Presidential Gala. 

Mr. Glicken asserts that he was asked to talk to Mr. Masfener, and did so “via telephone 

- 
I3 

“‘frustee” of the DNC depending upon the amount of money contributed or raised. A “Managing Trustee 
Membership” requires anwal contribuiions of$lOO,000. and B “l‘mrtee Membership” requires annual contributions 
off50.000 or $100.000 in raised contributions. Ati. 7. The documznts do not make a distinction between 
contributions in the form of hard money or soit money. 

Eased on the information supplied by the DNC, it also appears that one becomes ;a “Managing Trustee” or 
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sometime Iate Mzch or early April 1946." Id., p. 1 .  Mr. Glicken acbnowRedges that he sent 

Mr. MaSfener a follow-up letter regarding the contribution lo the DNC, in his capacity as a 

Director of the DNC National Finance Board. Mr. Glicken contends that he had no other 

conversations with Mr. Masferrer but was kept apprised d t h e  situation by Mi. Dusseau. 

Mr. Glicken states that he was informed later that Hamilton Rank's lawyers questioned 

whether the bank could make a contribution to a poiitica: party, at which point Jay Dum, an 

employee ofthe DNC, was asked to speak to Hamilton Bank's legal skiffregarding the 

contributicn. According IC, Mr. Glicken, Mr. Dum Ximged a conference caII between 

Joseph Sandler, General Counsel for the DNC, and Ramiiton Bank's Iegal staff. Mr. Glicken 

asserts that it was determined that Elamifton Basik could make CI contribution to the DNC 

Building Fund but does not recall whether the contribution check was sect to Mr. D u n ,  

Mr. Dusseau or himself. Id. 

The documents provided by the DNC do not shcd m y  light on the person or persons who 

accepted the contribution op. behalf of the DNC. In addition, the Rank Respondents have 

indicated that they do not specifically recall how the envelope containing the DNC contribution 

was addressed. However, they have: indica.ted that in :he ordinary course of business, paynients 

to third parties are rnaiied out in "'window(" envelopes, in which the "pay to the order of' 

information on the check also serves as the addressee information. Here, the check was to be 

paid to the. DNC at its Washington, D.C. address. The Bank Respondents conclude from this that 

"[tlhr envelope t h s  would not have been addreszed to the attention of a sgzcific individual." 

Att. 4, p. 5 .  Accordingly, this Office is unable to esiablish that any specific person physically 

accepted the Bank's contribution on behalf of the DNC. 



IIH. ANALYSIS 

This Office finds the Bank Respondents’ explanation of events credible, including their 

contention that thcy intended to contribute to thz Building Fund. The explanation is supported 

by their documented efforts o f  delaykg the contribution until tlie receipt ofadvice from outside 

counsel and a legal opinion from !he 3NC. Norectver, as discussed above. infomation obtained 

during tlie investigation appears to negate that the Bank Respondents would have m y  motivation 

to misdireci the contribution based on a desire to receive a Trustee membership. However, this 

Office does not conclude that the misdirected contribution was a matter o f  mere “inadveaence” 

nor that an accounts payable employee should be credited with the error. White not rising to the 

level o f a  knowing and willhI violation, it appears that h4r. Masfirrer rind Ms. Diaz had a 

responsibility to ensure that ?he purchasc requisition fom, which they both signed, was accurate 

before it went. to !he accounting department and that specific instructions were given so that the 

designated payee on ?he check complied with the explicit legal advice.“ Their failure to do so 

resulted in their consenting to the prohibited contribction. Moreover, the investigation revealed 

that the DNC apparently sent Mr. Masferrer and the Ha& several twitten communicatioiis 

reflecting that the $50,000 contribution had been used for political paity activities, and these 

communications, ifrereived, should have ctused some concern. Att. 6. 

Although thz DNC attempted to absolve the Bank from any mistake it made in the 

transaction, and tried to shiA the blame solely to the DNC staff who processed the contribution, 

see Art. 3, p. 15, it is clear that the Bank Respondents irideeci made mistakes. Moreover, the 

DNC compounded their mistakes and comtriitted its own violation by accepting a chec,k which 

_I “_1 

The Bank Respondents have I I O ~  claimed that any such specific instructions - ora1 or written -- were ever 11 

conveyed. 



I 7.. 
1 .  
! .. 

.. 

. .  

.~ .~ ... 

oil its Lice was from a national bmk and depositing it in the non-federal corporate account, where 

it \'its illegally used duririg the 1996 election for po1i:icai activities such as polling, media, and 

get out the vote. Therefore, Hawdion Bark, SA., Eduado A. Mzsterrer and Maria F, Diu ,  and 

the DNC and Andrew Tobias, as treasurer, each violated 2 U.S.C. $441b(a). 

With respect to Mr. Glicken, while Ire was iravo!.vcd in the so?iciiat.ion of the contribution 

on behalf ofthc DNC, this Office was unable to prde that he personally received the Bark's 

prohibited contribution. Me does not recall if he did, and the Bank hiis no records to show that 

the check was sent to his attention or othervdise delivered to him (or to any othel- specific 

individual). Accordingly, tiiis Office recornmends that the Commission take no action against 

Howard M. Glicken m d  close the file as to him.'2 

CWfk ~~~A~~~~~ 

------ 
Ai the h e  in wliich this. Ofiicc prepared the First General Coi:ns,el's Report in this matter. {he extelit of 

Charles Dusscau's role i f  my, in accepting $Ire prohibited coniiibution was unclear. Thus, this OfiE7ce made !io 
reconrsnendalions regarding him pending the oulconle oftlie investigation. As a result of the check being inailed 
directly to the DNC, this Of5ce rnak.ds no rccommendaticns wiih regard to Mr. Dusseau. 

12 



.. . .~. , ..: 
i :  

12 

, :. , . :  
.. . .  
. .. ~... 

1 ~., 

, .:. ' .  

, .. .. : , : .  
... 

, . :. 

I .  'Take no action against Froward M. Glicken and close the file as to him 

2. Enter into pre-probable cause conchtion with Hzniiton Rank, N.A., Eduardo A. 
Masfever, and Maria F. Diaz, and approve the attached proposed conciliation 
agreement. 

.- 

3. Enter into pre-probable cause conciiiaticrn with the DNC Sewices 
Corporalioiv'Uemocraiic Nationa! Committee and Andrew Tobias, as treasurer, and 
approve the attached proposed conciliation. agreemait. 
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Lawrence M. Noble 
General Cu~msel 

---. 
Date 

Associate General Counsel 
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DATE : SEPTEMBER 29, 1999 

SUBJECT: MUR 4806- General Coilnsei's Hepcrt 
datad September 25, 19%. 

The above-captioned doctitlieni was circulated to t h e  Commission 

~n Friday. September 24. 1999 

Objection(s) have been received from the Cornrnlssioiler(s) as 

indicated by t h e  name(s) checked below: 

Commissioner Eiliott - 

Commissioner Mason XXX 

Commissioner McDonald xu 

Commbssioner Thoma? 22% 

Cammissioner Wold I 

This matter will he  piiced cn t h e  meeting agenda for "~~~~~~~~ 

m b e r  39. 99% 

Cornmission on this n;aRer. 

I 

Please qotify us V J ~ O  wiV represent your Division before the 


